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Max Kane, Defendant-Appellant-Petitioner, by his 

Attorneys, Elizabeth Gamsky Rich & Associates SC, hereby 

petitions the Supreme Court of the State of Wisconsin, 

pursuant to Wis. Stat. §808.10 and Wis. Stat. (Rule) §809.62 

to review the decision or order of the Court of Appeals, 

District IV, in State of Wisconsin v. Max Kane Farley a/k/a 

Max Kane, L.C. # 2009CV198,  Appeal No. 2010AP572, filed 

on May 18, 2011.   

Issues Presented for Review 

 The issues presented for review are: 

1. Whether the case before the trial court was ripe for 

adjudication; 

2. Whether Mr.  Kane’s right against self-incrimination 

in the State of Wisconsin was adequately addressed; 

3. Whether the Wisconsin Department of Agriculture, 

Trade and Consumer Protection (DATCP) exceeded its 

statutory authority in issuing the subpoena to Mr. 

Kane; and 

4. Whether there are material facts in dispute that 

should have precluded summary judgment in the 
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matter before the trial court, including both the 

court’s determination that the State’s subpoena was 

proper, and the court’s order that Mr. Kane comply 

with the subpoena. 

 

Decision of the Court of Appeals 

The Court of Appeals ruled as follows: 

1. The case before the trial court was ripe for 

adjudication.  Even though no questions have 

actually been posed to Kane, the issue before the 

circuit court was not whether Kane could refuse to 

answer the questions put to him, but rather 

whether the State had the authority to conduct the 

deposition.   

2. Even if Kane has not yet been granted immunity 

from prosecution in Wisconsin for his testimony, 

he can assert his Fifth Amendment right when the 

questions are asked.  Once the right against self-

incrimination has been asserted, the statutory 

immunity will automatically apply. 



3 
 

3. DATCP did not exceed its statutory authority in 

issuing its subpoena. 

4. Summary judgment was appropriate because Kane 

has not raised any genuine disputed issues of 

material fact that go to the issue of whether the 

State was entitled to the declaratory judgment it 

sought. 

 

Reasons Supreme Court Review is Appropriate 

A decision by the Supreme Court is necessary to help 

develop and clarify the law in Wisconsin regarding proper 

evaluation of whether an issue is ripe for judicial 

adjudication.  The Supreme Court’s decision in Olson v. 

Town of Cottage Grove, 2008 WI 51, 309 Wis. 2d 365, 749 

N.W.2d 211, expressly contradicted and effectively 

overruled the standard for evaluation of ripeness set forth 

in Loy v. Bunderson, 107 Wis. 2d 400, 320 N.W.2d 175 

(1982).  Clarification is needed as to whether a ripeness 

determination lies within the discretion of the circuit court; 

or whether, as held in Olson, the standard of review of the 
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circuit court’s determination of ripeness is de novo.  See 

Olson at 404(Abrahamson, C.J., concurring).   

Clarification and development of the law in Wisconsin is 

also needed as to the nature and scope of Wis. Stats. §93.17.  

The question of whether immunity under Wis. Stat. §93.17 

arises automatically is a novel one that has not previously 

been addressed or resolved in Wisconsin and one that 

presents a significant constitutional question regarding the 

scope of the Fifth Amendment protection against self-

incrimination.  Immunity statutes are typically not self-

executing and indeed, Wisconsin’s primary criminal 

immunity statute is not:  under Wis. Stat. §972.08, only a 

judge can compel a witness to testify after a refusal on the 

ground of self-incrimination, and the judge must so order in 

open court.  See, e.g., State ex rel. Newspapers, Inc. v. Circuit 

Court, 65 Wis. 2d 66, 221 N.W.2d 894 (1974).   

Additionally, the statutory limits of DATCP’s authority 

under Wis. Stats. ch. 93 have never been addressed by this 

Court.  The disagreement between the parties in this case is 

illustrative of the need to develop the law in this area.  
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Further clarification is also appropriate given the recent 

and unprecedented acceleration of DATCP’s enforcement 

and investigative powers to pursue farmers and others 

suspected of “trafficking” raw milk.  The issue of what limits 

apply to that authority is a novel one, the resolution of 

which will have statewide impact.   

The question of whether summary judgment was 

appropriate is included in this petition to the extent that its 

resolution is intertwined with the other three issues raised. 

 

STATEMENT OF THE CASE 

I. Nature of the case 

 Max Kane is the target of a multi-state and federal 

investigation involving a staggering amount of government 

time, money and resources, all devoted to squelching the 

potential sale or distribution not of drugs or contraband, 

but of wholesome, fresh, unprocessed milk.  The State began 

investigating Mr. Kane in December 2008 as the result of an 

inquiry from the Illinois Department of Health based upon a 

single illness that ultimately was never connected to 
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consumption of raw milk from Mr. Kane or any other 

source. [R.10:1-2] Evidence uncovered by Mr. Kane through 

open records requests suggests that DATCP may be using its 

extraordinarily broad investigative powers not for the 

purpose envisioned by the legislature when it conferred 

those powers but rather to feed information to federal and 

other out-of-state enforcement personnel for possibly 

improper purposes.  Mr. Kane was served with a faulty 

subpoena with multiple errors in statutory references [R.13, 

] and which threatened criminal sanctions and 

imprisonment for failure to respond.  Mr. Kane in various 

communications expressed concern regarding potential 

self-incrimination issues; however, at no point was he 

actually placed under oath and posed questions such that he 

could assert his Fifth Amendment right against self-

incrimination.  Mr. Kane maintains that the State has 

crossed the line of legitimate enforcement to ultra vires 

pursuit of improper objectives. 
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II.  Procedural Status Leading to Appeal 

The State brought this case seeking a declaratory 

judgment pursuant to Wis. Stat. §806.04.  The State asked 

the Court (i) to declare that DATCP’s subpoena of Mr. Kane 

is both authorized and constitutional, pursuant to Wis. Stat. 

§§ 93.16, 93.14, 93.15 and 93.17; and (ii) to order Mr. Kane 

to comply with DATCP’s Subpoena to Appear and Produce 

Records, Papers and Documents, as served on Mr. Kane on 

May 13, 2009.  [R.2:8] 

 Mr. Kane appeared pro se at the trial court hearing on 

December 21, 2009.  The trial court ruled that (i) the matter 

is ripe for adjudication; (ii) DATCP has the authority to 

regulate and pursue “these matters in general”; (iii) DATCP 

has authority to investigate Mr. Kane because there is 

probable cause to do so; (iv) the declaratory judgment 

requested by the State is granted; and (v) Mr. Kane is 

ordered to comply with the subpoena.  [R:50:52-61]  

 Mr. Kane filed an appeal of the trial court’s decision.  

The Court of Appeals ruled in favor of the State, as detailed 

supra. 
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III.   Statement of Facts  

Max Kane was the founder of a private club known as 

Belle’s Lunchbox.  The club at all times relevant to this case 

was a closed community of members and was not open to 

the public.  Any applicant for membership in the club could 

be rejected, and the membership of any participant in the 

club could be terminated at any time.  

DATCP began investigating Belle’s Lunchbox after 

receiving information that the club might have been linked 

to a raw milk-related illness in the Chicago area.  A 16-year-

old boy became ill and, following what was apparently an 

incomplete investigation, was suspected of having 

contracted Brucellosis.  A Chicago-area resident stated that 

she had served the boy a milkshake made from 

unpasteurized (also referred to herein as “fresh”) milk.  

Under interrogation by Illinois authorities, she stated that 

she may have obtained the milk from either “Richard 

Hebron” or “Max.” Aside from telephone numbers, no 

further information was provided to link Mr. Kane or Belle’s 

Lunchbox to the milk in question.  Richard Hebron has 
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never been affiliated in any way as a director, officer, or 

employee of Belle’s Lunchbox.  There was never any proof 

that (i) milk of any kind or source caused the illness in 

question; or (ii) milk that was used to make the milkshake 

served to the teenager who became ill was provided by 

Belle’s Lunchbox; or (iii) milk produced in Wisconsin was 

actually provided to any Illinois consumer by Belle’s 

Lunchbox or Mr. Kane.  

The incident triggered a massive investigation that 

ultimately came up empty—the boy did not have 

Brucellosis after all, and his illness was never proved to 

have resulted from consuming the unpasteurized milk.  

Apparently, at least one of the regulators was disappointed 

that the agencies would not be able to use this case to 

trumpet the dangers of consumption of fresh milk.  In an 

electronic mail message sent to several DATCP colleagues 

on December 19, 2008, Robert Ehlenfeldt, administrator of 

DATCP’s Division of Animal Health, wrote: “I hope I don’t 

come to resent [sic] making this statement, but the 

Brucellosis issue may have been the simplest part of this 
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problem and could have been a pretty good lever to use to 

push the raw milk issue.”  

Based on hand-written notes obtained in response to Mr. 

Kane’s open records request and subsequent document 

review, it appears that conference calls were held on 

December 16, 2008 and January 13, 2009.  The notes 

contain two lists of conference call participants, which 

include representatives of the FDA (from the Minnesota, 

Detroit and Chicago offices, as well as Larry Stringer, the 

Director of Federal and State Relations for the FDA’s North 

Central Region; Indiana Department of Animal Health; 

Illinois Department of Public Health; and the Michigan 

Department of Agriculture.  The notes reference the Illinois 

investigation of Belle’s Lunchbox; an apparent surveillance 

visit to the Kane residence; the expected (never received) 

confirmation of Brucella in the samples taken in connection 

with the Illinois illness and the potential connection to 

Belle’s Lunchbox; options for pursuing Belle’s Lunchbox, 

including DOJ referral and criminal prosecution; and finally, 

a proposed FDA-orchestrated undercover operation that 
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would include clandestine infiltration of Belle’s Lunchbox 

private club.  Id.   

DATCP began working closely with the federal Food and 

Drug Administration (FDA) and the Illinois Department of 

Public Health (IDPH) to determine the methods and 

locations used by Belle’s Lunchbox to purchase, process, 

distribute and sell raw milk and raw milk products.”  Ms. 

Owens and DATCP Division of Food Safety Attorney Cheryl 

Daniels accessed incomplete portions of the Belle’s 

Lunchbox website, which on its face stated it was available 

only to private club members.  Ms. Daniels also requested 

and received copies of an investigation report from the 

IDPH and investigation documents from the McHenry 

County Public Health Department. 

Another “raw milk” conference call was held on February 

17, 2009.  Minutes of the call set forth in an electronic mail 

message from Thomas Leizke dated February 18 stated that 

nine FDA officials participated in the call, including Attorney 

Michelle Svonkin from FDA’s Office of Chief Counsel, and 

also including William Weissinger (author of the May 8 
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email described below).  Also participating were three 

DATCP officials (including Thomas Leitzke, recipient of Mr. 

Weissinger’s May 8 email); two officials from the Indiana 

Board of Animal Health; a representative from the Michigan 

Department of Agriculture; and three officials from the 

IDPH. See Kane Affidavit at ¶10 and Exhibit 5. The minutes 

include a reference to the FDA’s offer to “help” with the 

Belle’s Lunch Box investigation. Id. 

DATCP attempted to obtain information from Mr. Kane 

by serving him with a Demand to Procure Answers or 

Reports dated March 16, 2009 (“Demand”).  The Demand 

recited that it was served pursuant to Wis. Stats. §§ 93.15 

and 93.16.  The Demand further stated that the requested 

documents, answers or reports were “to serve as evidence 

in the preliminary investigation of possible violations of chs. 

97 and 100, Wis. Stats., and chs. ATCP 60 and ATCP 100, 

Wis. Adm. Code.” A-________. 

Mr. Kane filed a response on April 24, 2009, challenging 

the constitutionality of the Demand and also challenging 

DATCP’s jurisdiction to issue the Demand.   
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There is no doubt that DATCP has been working in direct 

concert with the FDA in an effort to prosecute Mr. Kane.  On 

May 4, 2009, Thomas Leitzke sent an electronic mail 

communication to Larry Stringer of the FDA transmitting to 

the FDA Mr. Kane’s response to the DATCP Demand, with an 

invitation to “forward as you see fit.”    

On May 8, 2009, in an electronic mail communication 

addressed to Thomas Leitzke of DATCP bearing a subject 

notation of “Max Kane,” William Weissinger of the FDA 

requested assistance from DATCP in obtaining information 

about Max Kane.  Mr. Weissinger mentioned the “raw milk 

calls” in which he and Mr. Leitzke had participated “a while 

back” and said, “We are still working on the issue here in 

Chicago and are ready to begin directly handling it.”  The 

message was sent on a Friday at 12:51 p.m.  At 2:06 p.m., 

Mr. Leitzke forwarded the communication to Jacqueline 

Owens, Attorney Cheryl Daniels, and DATCP Administrator 

Steven Ingham, asking Ms. Owens to forward the requested 

information.  Ms. Owens responded within the half hour.    
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The following Monday, DATCP issued the Subpoena 

described below to Mr. Kane.   

On May 13, 2009, Mr. Kane was served with a Subpoena 

to Appear and Produce Records, Papers and Documents 

(“Subpoena”), demanding that he appear before Attorney 

Daniels and Attorney Phillip Ferris of the Wisconsin 

Department of Justice “to provide answers, reports, and 

other evidence in the preliminary investigation of possible 

violations of chs. 97 and 100, Wis. Stats., and chs. ATCP 60 

and 100, Wis. Adm. Code.”  A-_______. 

On June 17, Mr. Kane personally served a response upon 

Attorney Ferris, alleging that DATCP exceeded its authority 

in issuing the Subpoena; that DATCP had no jurisdiction 

over Mr. Kane or Belle’s Lunchbox; and that requiring him 

to submit to the Subpoena would violate his rights under 

both the United States and the Wisconsin Constitutions.   

Mr. Kane appeared at the scheduled deposition on June 18.  

At the suggestion of Attorney Ferris, the proceedings were 

adjourned pending resolution of the issues raised by Mr. 

Kane in an action for declaratory judgment.   
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ARGUMENT 

I. Clarification is needed to reconcile this Court’s 
decisions regarding whether a matter is ripe 
for adjudication. 

 
This Court’s decision in Loy v. Bunderson, 107 Wis. 2d 

400, 320 N.W.2d 175 (1982), has often been labeled the 

“leading Wisconsin case” on declaratory judgments.  See, 

e.g., Olson v. Town of Cottage Grove, 2008 WI 51, 309 Wis. 2d 

365, 749 N.W.2d 211.  As noted by Chief Justice 

Abrahamson in her concurring opinion in Olson, however, 

Loy is no longer the leading Wisconsin case on this matter.  

Olson at 403-405 (Abrahamson, C.J., concurring).  Whereas 

the Loy Court held that the determination of ripeness was a 

matter lying within the discretion of the circuit court’s 

discretion, the Olson Court held that it was not, and that the 

circuit court’s determination as to ripeness is reviewed de 

novo.  See Olson at 370 and 381-382.   

The Olson Court criticized the decision in Loy because it 

“conflated the evaluation of the factors necessary to reach 

the merits of a declaratory judgment and the granting or 

denying of declaratory relief on the merits.  Olson at 381, fn 
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5.  The Court went on to expressly contradict ,ÏÙȭÓ core 

holding that whether an issue is ripe for judicial 

determination under the Declaratory Judgments Act lies 

within the circuit court’s discretion.  Rather, the correct 

standard of review is de novo.  Id.   

This case demonstrates that continuing confusion exists 

among the courts concerning what principles articulated in 

the Loy case remain good law after Olson.  As noted by Chief 

Justice Abrahamson in her concurring opinion in Olson, 

“[t]he majority opinion pays full-voiced tribute to the Loy 

decision in the body of the opinion yet renounces the 

decision in the whisper of a footnote.” Id. at 406 

(Abrahamson, C.J., concurring).   

The State sought a declaratory judgment that the 

subpoena it issued to Kane was both authorized and 

constitutional.  The State further sought an order 

compelling Kane to respond to the subpoena.  The Court of 

Appeals determined that the facts “were sufficiently 

developed to answer the question the State had asked the 

court to decide in the declaratory judgment action.” A-5.  
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This, however, was only one of the two issues to be decided.  

Mr. Kane maintains that the issue of whether the State’s 

request for an order compelling Mr. Kane to respond to the 

subpoena was not ripe for adjudication. 

Mr. Kane appeared for the deposition scheduled for June 

18, 2009, but counsel for the State decided not to hold it. 

Kane was not placed under oath, and counsel for the State 

did not pose questions to him. A-3. Until that is done, this 

matter is not ripe for adjudication.  To find otherwise 

requires a series of hypothetical assumptions:  (i) that a 

question or questions will be asked that might require a 

response that might cause Mr. Kane to incriminate himself; 

(ii) that Mr. Kane would then decline to answer that 

question and assert his right against self-incrimination; (iii) 

that the State would then grant both use and derivative use 

immunity to Mr. Kane for his response; (iv) that some 

judicial approval of the immunity grant would be given in 

open court, pursuant to the requirements in State ex rel. 

Newspapers, Inc. v. Circuit Court, 65 Wis. 2d 66, 221 N.W.2d 
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894 (1974); and (v) that Mr. Kane would again refuse to 

answer notwithstanding the grant of immunity. 

Indeed, the Circuit Court expressly questioned whether 

the dispute was ripe, then continued:   

meaning with all due respect to Mr. Ferris, I think we’d have a 
better record if we weren’t engaged in hypotheticals about what 
you would have done had you been put under oath and then asked 
a series of questions and either answered them under a grant of 
immunity or declined to answer them under a grant of immunity.  
And the thought occurred to me coming into this hearing that the 
Court might, as one result here, say go back and do that and let’s 
see what happens.  And then if there is a refusal to answer under a 
grant of immunity, then we’ve got, in my opinion, a little better 
record to work with.  
 
A-________. 

   
The Court was absolutely correct; a dispute over 

whether a hypothetical series of events will occur is not ripe 

for adjudication.  The Circuit Court went on, however, to 

engage in the “how ripe is ripe enough?”analysis that was 

expressly rejected by Olson.  Olson at 383-384.  The Circuit 

Court Judge stated, “I’ve decided that the Court should rule 

on the merits of what it sees before it rather than sending 

this back for another go-around, if you will.  And I do that as 

much as anything in the interests of judicial economy.”  A-

__________.  In essence, the Court determined that the dispute 
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was “ripe enough,” and proceeded with summary 

disposition of the case.  In Olson, however, this Court 

expressly rejected the notion that whether the facts are 

“ripe enough” for determination is a matter confided to the 

discretion of the circuit court.   According to this Court, 

[R]ipeness should not be conceptualized as a sliding scale of 
possibilities.  The proper question is simply:  “Is the action ripe?”  This 
question requires the circuit court to make a legal conclusion—“ripe” 
or “not ripe”—based upon the facts at hand and the standards set 
forth by the Act and our precedents. 

 

Id. at 384. 

Mr. Kane never refused to answer the questions that 

were not asked, nor did he directly assert his Fifth 

Amendment right against self-incrimination.  The Court of 

Appeals Decision includes an exchange between Attorney 

Ferris and Mr. Kane, as follows: 

Attorney Ferris:  So you’re not going to answer any 

questions; is that fair to say? 

Mr. Kane:  It’s fair to say that I don’t think you guys have 

the jurisdiction to bring me in here and that the letter I sent 

you yesterday clearly explains my position.  It’s very clear.  

And if you don’t agree with it, I’d like you to specifically cite 
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the areas that you don’t agree with and not make 

generalizations. 

A-3. 

Mr. Kane’s comments indicate that he is seeking 

clarification regarding the State’s actions; not that he is 

refusing to answer questions that have not yet been asked.   

The Circuit Court posed a hypothetical question to Mr. 

Kane about whether he would answer questions posed in a 

deposition, should the Court rule against him.  Mr. Kane 

replied, “when the questions are given to me one at [a] time, 

if I believe that that information is going to be used against 

me, I’m not going to answer any of those questions nor do I 

have plans to.” A-_____. Mr. Kane’s statements do not support 

an assertion that he intends to refuse to cooperate with the 

deposition and answer questions.  Rather, Mr. Kane is 

refusing to speculate regarding how he will respond to as-

yet unasked questions.  He is insisting that he will need to 

evaluate each question individually as the questions are 

asked, “one at a time.” 
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On this record, it cannot be said that the circuit court 

applied the proper analysis in determining whether both 

issues before it—whether the State had authority to issue 

the subpoena, and whether Mr. Kane could be ordered to 

comply with it—was ripe for judicial determination. 

 

II.  The question of whether Wis. Stat. §93.17 is self-
executing is one of first impression that should 

be resolved by this Court. 
 

The trial court ordered Mr. Kane to comply with the 

State’s subpoena, despite the fact that Mr. Kane has not yet 

been granted immunity and has not yet asserted his right 

against self-incrimination in response to questions that 

have not yet been posed.  A-__________. 

A grant of immunity must precede the compelling of any 

testimony.  State v. Balsys, 524 U.S. 666 (1998). As noted by 

the Court in Balsys: 

 

Of course, the judicial exclusion of compelled 
testimony functions as a fail-safe to ensure that 
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compelled testimony is not admitted in a criminal 
proceeding.  The general rule requires a grant of 
immunity prior to the compelling of any testimony.  
We have said that the prediction that a court in a  
future criminal prosecution would be obligated to 
protect against the evidentiary use of compelled 
testimony is not enough to satisfy the privilege 
against compelled self-incrimination.  Pillsbury Co. v. 
Conboy, 459 U.S. 248, 261, 74 L. Ed. 2d 430, 103 S. Ct 
608 (1983).  The suggestion that a witness should rely 
on a subsequent motion to suppress rather than a 
prior grant of immunity “would [not] afford adequate 
protection.  Without something more, [the witness] 
would be compelled to surrender the very protection 
which the privilege is designed to guarantee.  Maness 
v. Meyers, 419 U.S. 449, 462, 42 L. Ed. 2d 574, 95 S. Ct 
584 (1975)(footnote and internal quotation marks 
omitted).  This general rule ensures that we do not ‘let 
the cat out with no assurance whatever of putting it 
back,’ id. at 463, and leaves the decision whether to 
grant immunity to the Executive in accord with 
congressional policy, see Pillsbury, supra, at 262. 

 
Id. at 683, fn 8. 

 

 

 

In some states, statutes conferring immunity have 

been interpreted as being self-executing; i.e., the statute 

automatically grants use immunity to one who testifies 

under the circumstances specified in the statute.  See, e.g., 

United States v. Turner, 936 F.2d 221(6th Cir. 1991), A-
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_______.  That is not the case in Wisconsin, however.  Unlike 

the Florida law interpreted in Turner, no case has addressed 

the issue of whether the immunity conferred by Wis. Stat. 

§93.17 is self-executing.  Further, those Wisconsin decisions 

that have addressed Wis. Stat. §972.08, the primary 

Wisconsin immunity statue, have held that it is not self-

executing.  See, e.g., Elam v. State, 50 Wis. 2d 383, 184 

N.W.2d 176 (1971); and State ex rel. Newspapers, Inc. v. 

Circuit Court, 65 Wis. 2d 66, 221 N.W.2d 894 (1974).   

It may be that Mr. Kane is entitled to immunity as a 

theoretical matter; but the fact is that no such immunity has 

been offered; no such immunity was in place on June 18, 

2009 when the State and Mr. Kane met in response to the 

subpoena demand; and no such immunity is in place today.  

If Wis. Stat. §93.17 is to be self-executing, a decision to that 

effect from this Court is needed to clarify the law and 

differentiate its effect and application from other Wisconsin 

immunity statutes, such as Wis. Stat. §972.08. 
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III.   DATCP has exceeded its statutory and 
constitutional authority under Wis. Stats. ch 93 

and clarification from this Court is needed 
regarding the limits of DATCP’s authority. 

 
DATCP’s powers under Wis. Stats. ch 93 are 

extraordinarily broad and far-sweeping; however, they are 

not unlimited.  The many powers enumerated at Wis. Stat. 

§93.06 do not include regulation of out-of-state activities, 

nor do they include using Wisconsin taxpayer resources to 

fund investigations conducted on behalf of enforcement 

authorities in other states or federal jurisdictions.  See Wis. 

Stat. §93.06.   

An administrative agency has only those powers 

expressly conferred or necessarily implied from the 

statutory provisions under which it operates.  Wis. Builders 

!ÓÓȭÎ ÖȢ 7ÉÓȢ $/4ȟ 2005 WI App 160, 285 Wis. 2d 472, 483,  

702 N.W.2d 433, citing Wis. Citizens Concerned for Cranes 

and Doves, 2004 WI 40, ¶14, 270 Wis. 2d 318, 677 N.W.2d 

612.  In this case, DATCP has dedicated its resources and 

used its statutory investigative authority to conduct a 

fishing expedition for the benefit of out-of-state 
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enforcement authorities whose investigative powers are 

less extensive.  The record supports Mr. Kane’s contention 

that DATCP is acting as a surrogate for the FDA and the 

IDPH in obtaining evidence to be used to prosecute alleged 

violations outside of DATCP’s jurisdiction, with no intention 

of using the evidence as the legislature intended—for the 

purpose of investigating possible violations of Wisconsin 

law. 

The State’s heavy-handed actions against Mr. Kane are 

constitutionally suspect.  Mr. Kane has alleged that the 

target of the State’s investigation, Belle’s Lunchbox, was a 

private club.  Members of the club contracted with Mr. Kane 

to obtain various products.  The members were not 

“consumers” or members of the public. 1 DATCP is 

empowered to regulate and investigate only matters within 

its jurisdiction.   

Mr. Kane maintains that DATCP has no power to impede 

his private contracts, and that doing so is violative of his 

                                                        
1 Wis. Stat. §97.24(2)(b) provides, in part, as follows:  “No person may sell or 
distribute any milk or fluid milk products which are not grade A milk or grade A 
milk products to consumers, or to any restaurant, institution or retailer for 
consumption or resale to consumers.”(emphasis supplied)  
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constitutional right to contract.  Freedom to contract is a 

fundamental liberty right protected by the due process 

clause of the Fifth Amendment to the United States 

Constitution.  !ÄËÉÎÓ ÖȢ #ÈÉÌÄÒÅÎȭÓ (ÏÓÐÉÔÁÌ ÏÆ ÔÈÅ $ÉÓÔÒÉÃÔ ÏÆ 

Columbia, 261 U.S. 525 (1923)(ÒÅÖȭÄ ÏÎ ÏÔÈÅÒ ÇÒÏÕÎÄÓ).  

Article 1, Section 12 of the Constitution of the State of 

Wisconsin provides, in part, “No bill of attainder, ex post 

facto law, nor any law impairing the obligation of contracts, 

shall ever be passed.”   

In this case, DATCP has exceeded the statutory authority 

conferred upon it by the legislature, and has 

unconstitutionally impaired and interfered with Mr. Kane’s 

right to contract with members of Belle’s Lunchbox.   

 

Conclusion 

For the foregoing reasons, the Petition for Review should 

be granted. 

Dated at Plymouth, Wisconsin this 17th day of June, 2011. 

 
______________________________________ 
Elizabeth Gamsky Rich, 
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